
STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Fi lmways Internat ional ,  L td.

AT'FIDAVIT OF MAILING
for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Corporat ion Franchise Tax

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Fi lmways Internat ional ,  L td. ,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fo l lows:

Filmways fnternational, Ltd.
540 Madison Ave.
New York,  NY IAO2Z

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

22nd day of  February,  1980.

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York-

addressee is  the pet i t ioner  here in

is  the last  known address of  the

under Art ic le 9-A of the Tax Law

for  the  Per iod  8 /31 70  &  3 /3 r / 77



STATE OF NEI,J YORK
STATE TAX COH}fISSION

In  the Mat ter  of  the pet i t ion

o f

Fi l rnways fnternat ional ,  l td .

for  Redeterminat ion of  a Def ic iency or  a Revis i_on

of  a Determinat ion or  a Refund of

Corporat ion Franchise Tax

under Ar t ic le  9-A of  the Tax law

AFFIDAVIT OF MAILING

StaLe of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon David Z.  Rosensweig the representat i -ve of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

rdrapper addressed as fo l lows:

Mr.  David Z.  Rosensweig
Katz, Leavy, Rosensweig & Sind1e
437 Madison Ave.
New York, Ny IOO22

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Posta l  serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said lvrapper is  the last

known address of  the represent .at ive of  the pet i t ioner .

Sworn to before me this

22nd day of February, 1980.

fo r  the  Per iod  B/31



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  22 ,  1980

Fi lmways Internat ional ,  L td.
540  Mad ison  Ave .
New York,  NY tOO22

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Comrniss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  1090 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve
David Z.  Rosensweig
Katz,  Leawy,  Rosensweig & Sindle
437  Mad ison  Ave .
New York, NY 10022
Taxing Bureau'  s  Representat ive

J



STATE 0F NEI{I YORK

STATE TAX COMMISSION

,  In  the Mat ter  of  the pet i t ion

o f

FILMWAYS INTERNATIONAT I,TD.

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Franchise Tax on Business
Corporat ions under Ar t ic le  9-A of  the Tax
Law for  the Fiscal  Year Ended August  31,
1970  and  the  Pe r i od  Ended  March  31 ,  I g7 I .

CORRECTED
DECISION

Peti t ioner,  Fi lmways Internat ional Ltd.,  540 Madison Avenue, New York,

New York lOA22, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of f ranchise tax on business corporat ions under Art ic le 9-A of the Tax

Law for the f iscal  year ended August 31, 1970 and the period ended March 31,

1971 (Fi le No. 77672).

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  4 ,  L977 a t  1 :15  P.M.  Pet i t ioner  appeared by  Dav id  Z .  Rosensweig ,

Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Andrew Haber ,  Esg. ,

o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner had a regular place of business outside of the State

other than a statutorv off ice.

FINDINGS OF FACT

1. On March 15, 1973 the Corporat ion Tax Bureau issued two statements of

audit  adjustment to Fi lmways Internat ional,  Ltd. detai l ing a tax def ic iency

for  the  f i sca l  year  ended August  31 ,  1970 and the  per iod  ended March  31 ,  1971,

based on the Corporat ion Tax Bureau's bel ief  that Fi lmways Internat ional,  Ltd.

had fai led to adequately docurnent i ts c laim for business al locat ion.
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2 .  On  May  15 ,  7913  the  Corpo ra t i on  Tax  Bu reau  i ssued  two  no t i ces  o f

def ic iency to F i lmways Int .ernat ional ,  l td .  subst .ant ia l ly  conforming to the

previ -ous statements of  audi t  adjustment .  One not ice of  def ic iency was for  a

tax def ic iency for  the f iscal  year  ended August  31,  I97O in the amount  of

$ 6 , 9 9 4 - 9 9 ,  p l u s  i n t e r e s t  o f  g 1  , 0 4 9 . 2 5 ,  f o r  a  t o t a l  o f  $ 8 , 0 4 4 . 2 4 .  T h e  o t h e r

not i .ce of  def ic iency was for  a tax def ic iency for  the per iod ended March 31,

1 9 7 1  i n  t h e  a m o u n t .  o f  $ 3 1 1 . 2 0 ,  p l u s  i n t e r e s t  o f  $ 3 5 . 7 9 ,  f o r  a  t o t a l  o f  9 3 4 6 . 9 9 .

3 .  On  Oc tobe r  30 ,  \ 974 ,  pe t i t i one r ,  F i lmways  In te rna t i ona l ,  L td .  submi t t ec

a bank check in  the amount  of  $9 1341.04 payable to the i 'NYS Franchise Tax

Commiss ione r .  t t

4 .  Pet i t ioner ,  dur ing the tax per iod in  issue,  was a whol ly-owned subsid iary

of  F i lmways,  fnc.  Pet i t ioner  was in the business of  se l l ing the r ight  to  show

or  t e l ecas t  mo t i on  p i c tu res  and  te lev i s i on  se r i es  (usua l l y  t he  p roduc t i ons  o f

F i lmways ,  I nc . )  f o r  use  ma in l y  i n  ove rseas  marke ts .

5.  Pet i t ioner  had one paid employee,  i ts  pres ident ,  Mr.  Manny Reiner .

Mr.  Reiner  was a New York res ident  and had h is  of f ice in  New York at  the

o f f i ces  o f  F i lmways ,  I nc .  Mr .  Re ine r  f unc t i oned  p r imar i l y  as  a  sa lesman ,

t ravel i -ng extensively  overseas to negot iate and enter  in to d is t r ibut ion

agreements.

6.  Af ter  making an agreement  Mr.  Reiner  would advise h is  New York of f ice

of  the sale.  The New York of f ice then prepared a standard form contract  for

execut i -on and received a l l  payments due thereunder.

7 .  Then  F i lmways  TV  P roduc t i ons ,  I nc . ,  a  subs id ia ry  o f  F i lmways ,  I nc . ,

a t  i t s  o f f i ces  i n  Ca l i f o rn ia  pe r fo rmed  a l l  assemb ly  and  d i s t r i bu t i on  f unc t i ons .

This inc luded order ing pr ints  of  l icensed products f rom the copyr ight  propr ietor

or  i ts  ass ignee,  sh ipping the pr ints  overseas,  serv ic ing any c la ims f rom the

l icensee concerning such pr ints  and receiv ing and stor ing the pr ints  f rom the



8.  The work per formed in New York was done for  pet i t ioner  by Fi lmways,

fnc.  personnel ,  whi le  the work per formed in Cal i forn ia v /as done for  pet i t ioner

by  F i lmways  TV  P roduc t i ons ,  I nc .  pe rsonne l .  A l so ,  pe t i t i one r  d id  no t  pay  ren t

fo r  i t s  o f f i ce  l oca ted  i n  New York  and  any  space  i t  used  i n  Ca l i f o rn ia .

9 .  Pet i t ioner  d id not  own any inventory in  New York or  Cal i forn ia.

CONCLUSIONS OF LAW

A.  That  F i lmways In te rna t iona l ,  L td . ' s  bus iness  v /as  the  sa le  o r  markeL ing

of  mot ion  p ic tu res  and te lev is ion  ser ies .

-3 -

l i censee  a f t e r  t he  l i cense  had  exp i red .

in  fore ign language when pet i t ioner  was

language other  than the or ig inal .

The Cal i forn ia locat ion a lso dubbed

required to supply mater ia l -  in  a

a bona f ide o f f i ce  o r

bus iness

Law pr ior

have a

B.  That  F i l -nways Internat ional ,  L td.  d id not  have

other  space outs ide New York which i t  regular ly  used to

as  spec i f i ed  unde r  t he  p rov i s i ons  o f  sec t i on  210 .3 (a ) (a )

to i ts  amendment ef fect ive January 1,  1978.  Therefore,

regu la r  p lace  o f  bus iness  ou ts ide  o f  New yo rk .

carry on i ts

of the Tax

i t  d id  no t

C.  That  20  NYCRR 4. I I ,  wh ich  was e f fec t i ve  p r io r  to  January  1 ,  1976,

prov ided as  fo l lows:

"Regu1ar Place of  Business a.  I f  the taxpayer d id not  have a
regular  p lace of  business outs ide New York dur ing the per iod covered
by the repor t ,  i ts  business a l locat ion percentage is  100"f ;  in  other
words,  the taxpayer may not  a l locate any of  i ts  business income or
capi ta l  outs ide New York.

b .  A  regu la r  p lace  o f  bus iness  i s  any  bona  f i de  o f f i ce  (o the r
than a statut .ory of f ice)  ,  facLory,  warehouse,  or  other  space which
is  regular ly  used by the taxpayer in  carry ing on i ts  business.
Where as a regular  course of  business,  property  of  the taxpayer is
st .ored by i t  in  a publ ic  warehouse unt i l  i t  is  sh ipped to customers,
such warehouse is  considered a regular  p lace of  business of  the
taxpayer and,  where as a regular  course of  business,  raw mater ia l  or
par t ia l ly  f in ished goods of  a taxpayer are del ivered to an independent
contractor  to  be converted,  processed,  f in ished or  improved,  and the
f in ished goods remain in  the possession of  the independent  contractor
unt i l  sh ipped to customers,  the p lant  of  such independent  contractor
is  considered a regular  p lace of  business of  the taxpayer.  Where as
a regular  course of  business a taxpayer,  engaged in omnibus operat ions,
uses  a  t e rm ina l ,  ga rage ,  repa i r  shop ,  L i cke t  o f f i ce  o r  any  s im i l a r
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space under an agreement whereby i t  contr ibutes to the cost of
ma in ta in ing  such fac i l i t i es  o r  fu rn ishes  s imi la r  fac i l i t i es  o f  i t s
own in exchange therefor,  such space is considered a regurar place
of business of the taxpayer.  However,  a taxpayer does not have a
regular place of business solely by contract ing for the sale of
t ickets by an independent contractor on a commission basis.

c.  A taxpayer does not have a regular place of business outside
the state solely by consigning goods to an independent factor outside
Lhe s ta te  fo r  sa le  a t  the  cons ignee 's  d isc re t ion . "

D-  That  pe t i t ioner ,  F i lmways rn te rna t iona l ,  L td . ,  dur ing  the  f i sca l  year

ended August 31, 1970 and the period ended March 31,

f ide off ice, factory, warehouse or other space which

pet i t ioner in carrying on i ts business outside of New

pet i t ioner  d id not  have a regular

must  a l locate one hundred percent

197I,  did not have a bona

was regular ly used by

York State and therefore,

place of business outside the State and thus

of i ts business income to New York State.

of  def ic iency

1974 and

E. That  the Audi t  Div is ion is  d i rected to rev iew the not ices

j - ssued May 15 ,  1973 and reca lcu la te  the  in te res t  to  October  30 .

refund any overpayment made.

F. That the pet i t ion of Fi lmways Internat ional,  Ltd. is denied except to

the extent provided in Conclusion of Law "E".  Except to the extent provided

in  Conc lus ion  o f  Law "E" ,  the  no t ices  o f  de f ic iency  i -ssued May 15 ,  1973 are

sus ta ined.

DATED: Albany, New York

FEB 2 2 IgN
TATE TAX COMMISSION

IDENT

ISSIONER

COMMISSIOMR


